
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD LERWSOFFICE
SEp 2 4 2003

MICHAEL WATSON, )
STATE OFILLINOIS

Petitioner, ) PCB 03-134 ~ COfltTOJBoard
)

v. ) (Third-PartyPollution Control
) Facility SitingAppeal)

COUNTYOF KANKAKEE, COUNTY )
BOARD OF KANKAXEE, andWASTE ) Consolidatedwith PCB03-125,
MANAGEMENT OF ILLiNOIS, INC., ) 03-133,03-135

)
Respondents. )

NOTICE OF FILING

TO: SeeAttachedServiceList

PLEASETAKE NOTICEthat onSeptember24, 2003,we filed with theIllinois Pollution
ControlBoard,theattachedWASTEMANAGEMENT OFILLINOIS, INC.’SRESPONSETO
PETITIONERWATSON’S MOTION TO RECONSIDER in the aboveentitledmatter.

WASTE MANAGEMENT OF ILLINOIS, INC.

By~W~k~

OneofIts Attorneys

DonaldJ.Moran
LaurenBlair
PEDERSEN& HOUPT
Attorneysfor Petitioner
161 N. Clark Street
Suite3100
Chicago,IL 60601
Telephone:(312)641-6888

DJM 374153 vi September24,2003



CL~RK’~OPPICE
BEFORE THE ILLINOIS POLLUTION CONTROL BOARDSEP 2 4 2003

MICHAEL WATSON, ) STATE OF ILLINOIS
) Pollution Control Board

Petitioner, ) PCB03-134
)

v. ) (Third-PartyPollution Control
) Facility Siting Appeal)

COUNTY OFKANKAKEE, COUNTY )
BOARD OF KANKAKEE, andWASTE ) Consolidatedwith PCB03-125,
MANAGEMENT OF ILLINOIS, INC., ) 03-133,03-135

)
Respondents. )

WASTE MANAGEMENT OF ILLINOIS, INC.’S
RESPONSETO PETITIONERWATSON’SMOTION TO RECONSIDER

RespondentWASTE MANAGEMENT OF ILLINOIS, INC. (“WMII”), by its attorneys

Pedersen& Houpt andpursuantto Section101.500(d)of theIllinois Pollution ControlBoard

(“Board”) ProceduralRules(“Rules”), submitsthis responseto PetitionerMichael Watson’s

Motion to ReconsiderPortionsof theIllinois Pollution Control Board’sRulingof August7, 2003

(“Opinion”)’ (“Motion to Reconsider”)2. In supportthereof,WMII statesasfollows:

1. Thissubmissionis in responseto thesecondargumentraisedin Petitioner

Watson’sMotion to Reconsider,namely, thattheBoarderredin ruling thatWMII properly

notified RobertKeller underSection39.2(b)of theillinois EnvironmentalProtectionAct

(“Act”). (Wat.Mot. atpp. 6-10).

2. In his Motion to Reconsider,PetitionerWatsonarguesthat theBoard

misconstruedSection39.2(b)to permitan applicantto effect serviceof noticeon property

ownersvia certifiedmail with returnreceiptrequested,and that serviceis properuponmailing.

1 Referencesto theOpinionwill becitedas“(Slip op. at_).“

2 Referencesto PetitionerWatson’sMotion to Reconsiderwill becitedas“(Wat. Mot. at

p. _).“
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(Wat.Mot. atp. 6). Specifically,PetitionerWatsonarguesthattheBoarderredin relying on

Peopleexrel. Devinev. $30,700U.S. Currency,199 ill. 2d 142, 766 N.E.2d1084(2002)in

construingSection39.2(b)because$30,700U.S. Currencyinvolvesa statutethat specifically

providesthatnoticevia certifiedmail returnedreceiptrequestedis effectiveuponmailing,

whereasSection39.2(b)doesnotcontainany suchprovision. (Wat. Mot. at p. 7-9). Petitioner

Watsonpositsthatthe issueof whetherWMII properlyservedMr. Keller viacertifiedmail is

governedby Ogle CountyBoardv. Pollution ControlBoard, 272Ill. App. 3d 184, 649 N.E.2d

545 (2dDist. 1995),which heldthat noticeviacertifiedmall wasnoteffectivewithout proofof

actualreceipt. (Wat.Mot. at p. 6).

3. While WIvifi doesnot agreewith PetitionerWatsonthattheBoarderredin ruling

thatMr. Keller wasproperlyservedorin ruling that Section39.2(b)doesnot requireactual

notice,WMII agreesthat theBoardoughtto reconsiderits constructionof Section39.2(b)in

light of the$30,700 US. Currencycase,which providestheappropriateanalyticalframeworkfor

construingSection39.2(b). In $30,700U.S. Currency,theIllinois SupremeCourt liberally

construedthenoticeprovisionsof thestatuteat issuein orderto achievethestatute’soverall

purpose,andconcludedthatthestatutorypurposedid not requireactualreceiptofnotice.

I. THE BOARD CORRECTLY RULED THAT $30,700U.S. CURRENCY
OVERRULEDOGLE COUNTYTO THE EXTENT OGLE COUNTY
INCORRECTLY HELD THAT THE “RETURN RECEIPT REQUESTED”
LANGUAGE IN SECTION 39.2(b)OF THE ACT REQUIRED ACTUAL NOTICE

4. PetitionerWatsoncontendsthattheBoarderredin ruling that $30,700 US.

CurrencyoverruledOgle Countybecause$30,700US. CurrencyinvolvestheDrug Asset

ForfeitureProcedureAct (“Forfeiture Act”), which containsa specificprovisionthatnotice “is

effectiveuponpersonalservice,the lastdateofpublication,orthemailing of written notice,
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whicheveris earlier.” 725 ILCS 150/4(B). PetitionerWatsonarguesthatbecauseSection

39.2(b)oftheAct doesnotcontainasimilar sectionaddressingwhennoticeis effective,the

$30,700 US. Currencycaseis inappositeandcannotberelied uponby theBoardto reachthe

conclusionthat Section39.2(b)doesnotrequireactualnotice.

5. By makingthis argument,PetitionerWatsonattemptsto direct theBoard’s

attentionawayfrom therelevantportionof theanalysisin the$30,700US. Currencycase.

While truethat the$30,700U.S.CurrencycasediscussedSection4(B) of theForfeitureAct,

which provideswhennoticewaseffective,theIllinois SupremeCourtalsogaveaseparate

analysisof the“return receiptrequested”languagecontainedin Section4(A) of thatstatute,

which describeshow noticeis to be given. Section4(A) of theForfeitureAct provides,in

pertinentpart:

(A) Whenevernoticeof pendingforfeitureor serviceof an in rem
complaintis requiredundertheprovisionsof this Act, suchnotice
orserviceshallbe givenasfollows: (1) If theowner’sor interest
holder’snameandcurrentaddressareknown,thenby either
personalserviceormailing acopyof thenoticeby certifiedmail,
returnreceiptrequested,to that address.

725 ILCS 150/4(A)(1).

6. In rejectingthe argumentthat theinclusionof the“return receiptrequested”

languagein Section4(A) implies thatthe legislatureintendedthatnotice wasnot properunless

anduntil theStatereceivedthereturnreceipt,theIllinois SupremeCourt stated:

Clearly,our legislatureis ableto expresslyconditionserviceupon
receiptof thesignedreturnreceipt. Otherenactmentsexpressly
demandareturnreceiptto completeservice. Seee.g., [citation
omitted] (VeterinaryMedicineandSurgeryPracticeAct of 1994)
(noticeis givento the owner“by certifiedmail, returnreceipt
requested,andshallallow aperiodof 7 daysto elapseafterthe
receiptis returnedbeforedisposingof suchanimal”); [citation
omitted] (JuvenileCourtAct of 1987)(“the returnreceipt,when
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returnedto theclerk,shallbe attachedto theoriginal notice,and
shallconstituteproofof service”); [citationomitted](Expedited
Child SupportAct of 1990)(“if serviceis madebycertifiedmail,
thereturnreceiptshall constituteproofof service”); [citation
omitted] (MuseumDispositionof PropertyAct) (“notice is deemed
givenif themuseumreceives,within 60 daysof mailing thenotice,
areturnreceipt”).

$30,700US. Currency,at 152, 766 N.E.2dat 1090. TheCourt heldthattheplain languageof

thenoticeprovisionclearlyshowsthatthe legislaturemeantonly to requireareturnedreceipt

requested,not a returnedreceipt. Id., at 153, 766N.E.2dat 1091.

7. Therefore,theBoarddid noterr in ruling thatSection39.2(b)doesnotrequire

proofof actualnotice. TheBoard’sruling wascorrect,notonly becausethe$30,700US.

Currencycaseclarifiedthat the“return receiptrequested”languagedoesnot demandthereturn

of areceiptto provenotice(therebyoverrulingOgle County),butalsobecausesucharuling is

consistentwith the long line of Boarddecisionsthathasheldthat Section39.2(b)doesnot

requireactualnotice,but canalsobe satisfiedby evidenceofconstructivenotice. SeeESG

Watts,Inc. v. SangamonCountyBoard,PCB98-2(June17, 1999);DiMaggiov. SolidWaste

AgencyofNorthern CookCounty,PCB89-138(January11, 1990); WasteManagementof

Illinois, Inc. v. Village ofBensenville,PCB 89-28 (August 10, 1989); City ofColumbiav. County

ofSt. Clair, PCB 85-177,85-220,85-223(April 3, 1986).

II. EVEN THOUGH THE BOARD CORRECTLY HELD THAT SECTION 39.2(b)
OF THE ACT DOES NOT REQUIRE PROOF OF ACTUAL NOTICE, THE
BOARD NONETHELESS MISCONSTRUED THE ACT

8. Although theBoardproperlyruledthatSection39.2(b)doesnotrequireproofof

actualnotice,theBoardstill erredby strictly construingtheAct’s noticerequirements.

Accordingto $30,700US. Currency, theBoardwasrequiredto analyzetheissueof whetherthe

“return receiptrequested”languagein Section39.2(b)requiresactualserviceby first considering
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theAct’s purposeandthenliberally construingit to achievethat purpose.$30,700US.

Currency,at 154, 766 N.E.2dat 1091.

9. In $30,700U.S. Currency,theCourt lookedatthepurposeof theForfeitureAct

andfoundthatforfeitureservedasaremedialcivil sanctiondesignedto deterdrugabuseand

trafficking. Id., at 149, 766N.E.2dat 1088-89. In analyzingthe“return receiptrequested”

language,theCourtrecognizedthat in forfeitureproceedings,individualsoftenprovidefalse

addressinformationwhenpropertyis beingseized. Id., at 154,766 N.E.2dat 1091-92.Given

this reality, theCourt reasonedthatstrictly construingtheForfeitureAct to condition noticeon

theState’sreceiptof a “returnreceipt” wouldactuallybe an obstacleto theenforcementof the

ForfeitureAct. Id. Therefore,the Courtheldthat thenoticerequirementsof theForfeitureAct

warrantedaliberalconstructionsoasnot to contraveneits overall purpose.Id.

10. The Courtin $30,700 US. Currencydeterminedthat theForfeitureAct’s notice

requirementsdo notrequireactualnotice,eventhoughnoticewas necessaryto apprisethe

defendantsof the in remforfeiture proceedingthat threatenedtheseizureof theirproperty.

Unquestionably,theissueof whethertheKellerswereproperlynotifiedof WIvifi’s intentto file a

requestfor sitelocationapprovaldoesnotrise to thelevel of propertyrights thatwereatstakein

the$30,700US. Currencycase. SeeVillage ofLakein theHills v. Laidlaw Waste,143 Ill. App.

3d 291, 492 N.E.2d969 (2dDist. 1986)(local siting decisionsareessentiallymattersof public

policy, andthenoticeandhearingprovisionsof Section39.2 do not conferspecific benefitson

individuals). Therefore,it is illogical for theBoardto adopta stricterconstructionof Section

39.2(b)thantheIllinois SupremeCourt’s constructionof theForfeitureAct’s noticerequirements

in $30,700 US. Currency.

11. TheBoard’soverly-restrictiveconstructionalsooverlooksthepracticaldifficulties
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that applicantsfacein attemptingto servenoticein local siting proceedings,whichtheBoardhas

recognizedin pastdecisions.Seee.g., City ofColumbia,slip op. at 13 (theBoardliberally

construedSection39.2(b)asnotrequiringactualnoticein recognitionof the factthat property

ownersoften engagein tacticsto frustrateattemptsto servenotice). TheCourt in $30,700 U.S.

CurrencyspecificallyconsideredtheproblemsthattheStatefacedin servingindividualsentitled

to noticeundertheForfeitureAct, andfoundthattherealitiesin forfeitureproceedingsrequireda

liberal interpretationof thenoticerequirementsin orderto achievetheoverall statutorypurpose.

$30,700 US. Currency,at 154, 766 N.E.2dat 1091-92.

12. ThepurposebehindtheAct is: “to establisha unified,state-wideprogram

supplementedby privateremedies,to restore,protectandenhancethequalityof theenvironment,

andto assurethat adverseeffectsupon theenvironmentarefully consideredandborneby those

whocausethem.” 415 ILCS 5/2(b). TheAct explicitly providesthat its termsandprovisions

shallbe liberallyconstruedso asto effectuateits purposes.415 ILCS 5/2(c). Section39.2 was

intendedto furthertheoverall purposeof theAct by establishinguniformlocal siting procedures

for determiningwhethersiting approvalis warrantedafterthoroughlyconsideringtheeffects

upontheenvironment.Thenoticeprovisionsin Section39.2(b)provideadjoiningproperty

ownerstheopportunityto participatein thepublic hearingorto commenton thesitingrequest.

Thepurposebehindtheprovisionin Section39.2(b)that applicants“causewritten noticeof such

requestto beservedeitherin personor by registeredmail, returnreceiptrequested”is to ensure

thatapplicantsundertakeappropriatelyreliableanddiligent efforts to causenoticeto be served.

Thelegislaturecouldnot havereasonablyintendedthat thelanguagein Section39.2(b)

specifyingmethodsof causingservicewould be strictly construedto requireonly personal

serviceandservicevia registeredmail.
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